
	
  

www.jghcs.info	
  (2161-­‐0231	
  ONLINE)	
  JOURNAL	
  OF	
  LAW	
  ENFORCEMENT,	
  VOLUME	
  3,	
  NUMBER	
  6	
  

	
  

	
  

 
            ISSN: 2161-0231 (ONLINE) 

 

 

Fetal Alcohol Spectrum Disorders in the Criminal Justice 
System: A Review 

Jerrod Brown, Jeffrey Long-McGie, Judge Anthony Wartnik, Pamela Oberoi, Janina Wresh,  
Erv Weinkauf, Gennae Falconer, & Alyse Kerr 

 

 

Fetal Alcohol Spectrum Disorder (FASD) is a continuum of conditions occurring as the 
result of prenatal alcohol exposure that can include intellectual deficits, interpersonal and social 
issues, and a host of adverse medical and mental health consequences.  Neurological 
impairments found in individuals diagnosed with FASD are pervasive across the lifespan and are 
often accompanied by multiple co-morbid disorders.  Some of these co-morbid conditions may 
include: Attention Deficit/Hyperactive Disorder (Burd et al., 2003), Reactive Attachment 
Disorder, Oppositional Defiant Disorder, Bi-Polar Disorder, and Conduct Disorder (Green et al., 
2009).  FASD-related consequences could also lead to homelessness, serious mental health 
concerns, substance use issues, and an increased risk of violent behavior (Steinahuseen & Spohr, 
1998; Streissguth et al., 1996).  Additionally, individuals with FASD may exhibit difficulties 
with interpersonal relationships, particularly with regard to the cause and effect of behaviors 
toward others (Rasmussen, Andrew, Zwaigenbaum, & Tough, 2008).  They may also exhibit 
impulsive behaviors (Mattson & Riley, 2000) or may demonstrate an inability to learn from past 
mistakes (Rasmussen et al., 2008).  They may be at a higher risk to commit theft (Rasmussen & 
Wyper, 2007), suffer from memory deficits (Kodituwakku, 2007), and are at an increased risk for 
suicide (Streissguth et al., 1996).  It has been estimated that as many as 90% of individuals with 
FASD suffer from a co-occurring mental health condition (Barr et al., 2006; Famy et al., 1998; 
O’Connor et al., 2002).  Individuals with FASD are also often abandoned or neglected as 
children, struggle academically, and ultimately end up in the criminal justice system.  In order to 
prevent ongoing involvement in the criminal justice system, the disabilities these individuals 
suffer from must be recognized and treated using techniques such as simplified and concrete 
terminology and frequent repetition. 
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FASD in the Criminal Justice System 
          Individuals with FASD can remain an ever-present concern on the criminal justice system 
(Fast et al., 1999; MacPherson & Chudly, 2007).  While behavioral improvement can occur with 
treatment (Padgett et al., 2006), the disorder is rarely diagnosed, much less understood when 
diagnosed.  Juveniles with FASD are 19 times more likely to be incarcerated (Popova et al., 
2011), and a long-term study documented 60% of the FASD participants over the age of 12 had 
criminal histories (Streissguth et al., 1996).  With epidemiological estimates of the prevalence of 
FASD in the United States ranging from 1% to 5% of the population (May et al., 2009), it is 
obvious there is an invisible problem plaguing the criminal justice system.  Additionally, 
individuals with FASD in correctional settings or any criminal justice environment can be highly 
suggestible and often associate with negative peer groups.  Sadly, many with FASD never know 
they have the disorder, which may be one of the contributing factors as to why so many end up 
behind bars.   
 
Sexual Offending 
          A major concern for the criminal justice system is the increased likelihood of inappropriate 
sexual behavior(s) and other illegal activity by individuals with FASD (Brown et al., 2010).  In a 
longitudinal study of 473 individuals with FASD, 65% of the males over the age of 12 engaged 
in problematic sexual behavior (Citation). The most commonly reported behaviors included: 
sexual advances, sexual touching, promiscuity, exposure, compulsions, voyeurism, and obscene 
phone calls (Streissguth et al., 1996).  Individuals with FASD often experience problems with 
recognition of and respect for interpersonal and social boundaries.  This can result in an inability 
to adequately understand the socio-legal meaning of actions.  For example, poor executive 
functioning may present as behavioral problems related to attention and judgment that can 
manifest in unintentional rule breaking, confabulation, or inappropriate touching.  Such issues 
become particularly noticeable in adolescence, as sexual urges awaken and the gap in the 
cognitive and chronological age of this population increases (e.g., an 18 year old who is 
developmentally functioning at the level of a 6 year old) (Fast & Conry, 2009).  Poor executive 
functioning is often on display with respect to the crimes these individuals commit.  Often, 
individuals with FASD will commit impulsive crimes that are clearly illogical to a normal 
outside observer with little or no evidence of remorse (Douglas, 2010; Ladd v. State, 1999; 
People v. Michael Anderson, 2012; State v. Galloway, 2005).  
  

Confabulation 
          Another FASD-related issue that requires consideration by the criminal justice system is 
the subject of confabulation.  Confabulation is the act of honestly lying, or providing information 
based on inaccurate memories, regardless of whether those memories were provoked by 
questions or arose spontaneously (Moscovitch, 1989).  It is not uncommon to create and hold 
false memories, or to even participate in the act of self-deception (Brown, Long-McGie, Oberoi, 
Wartnik, & Wresh, Weinkauf, & Falconer, 2014).  
          Confabulation is simply an act of filling in the holes or gaps in memory, creating a 
semblance of coherency, and improving the narrative (Gallagher, 2003). The topic of 
confabulation in connection to FASD is especially important for criminal justice professionals 
(Davis et al., 2011).  Confabulation can lead to inaccurate testimonies, incorrect convictions, and 
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subsequent wrongful incarcerations (Santtila et al., 1999).  Individuals with FASD have also 
been found to have an impaired adjudication capacity and many lack the understanding and 
appreciation of their Miranda rights (McLachlan et al., 2014).  Furthermore, individuals with 
FASD may exhibit a diminished ability to understand legal rights (Goldstein et al., 2003; Grisso, 
2003; McLachlan et al., 2011; Redlich et al., 2003; Viljoen & Roesch, 2005), present with 
impaired intellectual ability (Davis et al., 2011; Kodituwakku, 2007), and may have a tendency 
to make false or inaccurate statements during questioning by law enforcement (Kassin et al., 
2010; Redlich et al., 2011). 
 

Early Detection and Identification 
          Identification and behavioral intervention is critical for those living with the challenges of 
FASD (Grant et al., 2004; Rasmussen, 2005).  Unfortunately, many criminal justice 
professionals lack awareness and adequate training pertaining to the topic of FASD (Burd et al., 
2003; Burd et al., 2010; Clarren & Lutke, 2008; Wedding et al., 2007).  Many individuals with 
FASD enter the criminal justice system at an early age.  Only 4% to 5% commit their first crime 
after the age of 20 (Lutke, 2004).  If early detection and intervention are not in place, a potential 
situation for future illegal behavior is more likely.  Statistics show that individuals with FASD 
are 19 to 40 times more likely to be involved in the criminal justice system (Malbin, 2004; 
Popova et al., 2011).  Unfortunately, the data suggests that individuals already involved with the 
criminal justice system in North America are not being identified with FASD.  Out of the three 
million correctional inmates surveyed, only one carried an FASD diagnosis (Burd et al., 2004).  
These low numbers, in comparison to the high numbers that result from a deliberate screening of 
inmates, highlight the invisible nature of the disorder.  Additionally, the facial features associated 
with Fetal Alcohol Syndrome (FAS) are often absent in those with an FASD diagnosis.  Thus, 
the invisibility of the disorder is heightened, given these individuals may present as deliberately 
breaking rules and violating probation (Douglas, 2010).  In reality, they are often unable to grasp 
the nature of causality or make adequate connections between their choices and the resulting 
consequences.  
          Ultimately the consequences of FASD, as well as the lack of understanding about the 
disorder, are more likely to result in criminal conviction(s) and subsequent jail or prison 
sentences (Brown et al., 2010).  Incarceration for individuals with FASD can lead to 
victimization by other inmates and may increase involvement with socially problematic peer 
groups (Mitten, 2004).  This could be attributed to the higher levels of suggestibility among 
persons with FASD (Clark et al., 2004; Fast & Conroy, 2004; Kassin et al., 2010; Perske, 1994). 
In many instances, these highly vulnerable individuals may be at an increase for higher 
recidivism rates.  Often, they have been victimized while incarcerated and thus are at greater risk 
for acting out criminally in the future.  The incarceration of individuals with FASD can heighten 
the tendency toward criminal behavior upon release if support systems are not in place. Often 
this propensity toward recidivism can promote more serious criminal behavior than the original 
offense (MacRae et al., 2011).  Intervening by identifying the condition and initiating behavioral 
intervention early as is critical for this population, as youth with FASD show earlier involvement 
with the criminal justice system compared to non-FASD children (McLachlan, 2012).    
          As mentioned previously, it may be difficult to identify FASD by simply observing an 
individual.  Some indicators of FASD may be immaturity (Fast & Conry, 2009), impulsivity 
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(Brown et al., 2010), a history of adoption or multiple foster care placements (Streissguth et al., 
2004), early age of first offense (McLachlan et al., 2014), an inability to learn from past errors 
(Moore & Green, 2004), lack of remorse, or the ability to express remorse, inadequate 
interpretation of social cues and idioms (Boland et al., 1998), a history of academic failure, 
issues with everyday tasks of living (Conry & Fast, 2000), difficulties obtaining/maintaining 
employment (Lutke, 2004), and a history of offenses associated with impulsivity and opportunity 
(McDonald et al., 2009).  Additionally, when examining the history of an individual, it is 
important to assess whether the biological mother drank alcohol during pregnancy (West et al., 
1990; Little & Wendt, 1991).  It is the impact of the alcohol on the fetal brain that causes the 
damage and dysfunctions in the brain, which can lead to any or all of the above symptoms and 
consequences.  A first step in improving the quality and efficacy of preventative and 
rehabilitative services for individuals diagnosed with FASD is an increase in professional 
education, with the objective of increasing awareness regarding the causes and consequences 
associated with this condition (Brown et al., 2010).  
 
Conclusion 
          Education regarding the significance of FASD on the criminal justice system would help 
to promote awareness and sensitivity among criminal justice professionals (e.g. correctional 
officers, judges, law enforcement, lawyers, and probation officers) who may regularly come in 
contact with individuals diagnosed or suspected of having FASD.  Once identified, a variety of 
skill-based interventions can be implemented with the goal of helping the individual with FASD 
live a more pro-social and productive life.  Individuals who are incarcerated and struggle with 
FASD are deemed to be at high risk for recidivism after being released into the community, and 
typically require special consideration in order to prevent further criminal activity.  Hence, 
current practices in working with these individuals involved in the criminal justice system appear 
to be relatively ineffective.  Educating professionals in the early identification and subsequent 
referral for diagnosis is critical, as well as initiating evidence-based treatments, and long-term 
monitoring of FASD is necessary to improve outcomes for the individual as well as for his or her 
community (Fast et al., 1999; Loock, Conry, Cook, Chudley, & Rosales, 2005; Malbin, 2004; 
Raine, 2002; Schonfeld, Mattson, & Riley, 2005).  Fortunately, information on the signs and 
symptoms of FASD are now more readily available (Chudley, Conry, Cook, & Loock, 2005; 
Kalberg & Buckley, 2007; Peadon, Rhys-Jones, Bower & Elliot, 2009) through various online 
and continuing education seminars.   
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APPENDIX A: FASD: Possible Indicators 
 
FASD is a complicated and often misunderstood condition among helping professionals (e.g. 
criminal justice, educational, fire, medical, mental health, and social service professionals).  
Individuals living with the everyday challenges of FASD often struggle to cope with an array of 
secondary conditions.  These comorbid conditions can greatly impact function, contribute to 
other adverse outcomes, and negatively influence a cycle of destructive behaviors.  It is crucial 
for helping professionals, especially those working in the helping professions to recognize the 
warning signs for FASD.  The following is a list of possible indicators of FASD: 
 

• Chronic Homelessness 
• Consistent History of Unstable Relationships 
• Consistent Involvement with the Criminal Justice System 
• Consistently Confabulates 
• Easily Influenced by Others 
• Educational and Learning Deficits 
• Failure to Comply with Probation and Conditions of Release 
• Failure to Learn from Past Mistakes 
• History of Adoption 
• History of Prostitution 
• Impaired Memory 
• Inability to Maintain Employment 
• Inflexible Behavior 
• Lack of Insight 
• Money Management Issues 
• Multiple Childhood Mental Health Diagnosis (e.g. Attention Deficit/Hyperactivity 

Disorder (ADHD), Conduct Disorder (CD), Oppositional Defiant Disorder (ODD), 
Reactive Attachment Disorder (RAD), etc.). 

• Multiple Treatment Failures 
• Multiple Unexplained Medical Problems 
• Poor Coping Skills 
• Poor Impulse Control 
• Rage Control Problems 
• Sexually Inappropriate Behaviors 
• Sleep Related Problems 
• Social Boundary Violations 
• Special Education Involvement 
• Substance Use Problems 

 
Note: The above indicators are not intended to be an exclusive list and should never take the 
place of a comprehensive FASD assessment. No one indicator is a confirmation for FASD. The 
complexities associated with FASD illustrate the importance of continued education and training 
about these issues. 
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